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THE INCOME TAX. 



I.— THE DECISION OP THE SUPREME COURT. 

BY THE HON. GEORGE S. BOUTWELL, EX-SECRETARY OF THE 
TREASURY. 

The recent contest before the Supreme Court of the United 
States, which involved the validity of so much of the Tariff Act 
of 1894 as imposed a tax on incomes, was only less important 
than the contests before that Court involving the right of seces- 
sion and the constitutionality of the measures of reconstruction. 

The importance of the controversy did not depend upon the 
questions arising from the peculiarities of the law of 1894, but 
upon the question of the validity of any income tax, and more 
particularly upon the validity of so much of the act as provided 
for a levy of a tax upon rent of land or income from real estate. 

Upon one point, there was agreement at the bar, viz. : That, 
by the Constitution, Pederal taxes are divided into two classes ; 
those which are direct taxes on the one hand, and those which 
are either duties, imposts or excises on the other. 

Capitation taxes, and taxes on land, are held to be direct 
taxes, and on this point there was no difference of opinion. Nor 
can there be any doubt that, under the Constitution, direct taxes 
must be apportioned among the States according to the number 
of inhabitants in each State. 

It was held by the Court, six of the eight judges concurring 
in the opinion, that taxes on the rent of land or the income from 
real estate are, in fact, taxes upon the real estate itself, and upon 
the theory that the rent or income from real estate is an incident 
of the ownership of the estate. As a result of this opinion, so 
much of the act of 1894 as provided for the levy of a tax on the 
income from land, is declared to be unconstitutional and void. 
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The Court was also of opinion that the income from bonds of 
States and municipalities was not subject to taxation by the 
national government. Consequently, so much of the act of 
1894 as provided for a levy of taxes npon incomes from the bonds 
of States and municipalities was declared to be invalid. 

Upon three other questions of importance the Court was 
equally divided, and therefore no opinion was expressed. 

(1.) Whether the void provisions as to the income from real 
estate invalidated the whole act ? (2.) Whether as to the income 
from personal property, as such, the act is unconstitutional, as a 
levy of direct taxes? (3.) Whether any part of the tax, if not 
considered as a direct tax, is invalid for want of uniformity on 
either of the grounds suggested in the argument ? 

The exemption from taxation of the income from State and 
municipal bonds was sustained by the whole Court, and is in 
accordance with the decisions of the Supreme Court from an 
early period in its history. 

In a public point of view, the validity of the existing tax act, 
in so far as its validity depends upon the peculiarity of its pro- 
visions, is of no considerable importance, but the exemption 
from taxation of the rent and income from real estate, except the 
levy is through the rule of apportionment and among the States, 
works, practically, a very serious impairment of the ability of the 
government to raise revenue. It may well be assumed, as was 
suggested in the opinion of the Court, that an income tax and 
direct taxes through the States should be resorted to only in an 
exigency, but it is of supreme importance that the government 
should be able, in an exigency, to raise revenue from rents and 
incomes from real estate by some practicable method. 

In every government the power of taxation is an essential con- 
dition of continuing existence, and every limitation upon the 
exercise of that power is a limitation of the capacity of the gov- 
ernment to exist. 

By the Articles of Confederation the general government had 
no power to levy taxes, and yet it had power to incur debts. At 
the end of ten years its insolvency was apparent, and its inca- 
pacity, as a government, had been demonstrated to the thought- 
ful men of the country. The downfall of the Confederation was 
due to its inability to levy taxes ; and the Constitution of the 
United States had its rise in that experience. With the power to 
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levy taxes, even with all its other infirmities on its head, the 
Confederation might have outlasted, and it is probable that 
it would hare outlasted, the eighteenth century. 

It was in the presence of that condition of public affairs that 
the Constitution of the United States was created; and, within 
the range of probabilities, nothing can be more reasonable than 
the supposition that the framers of that instrument intended to 
avoid the error which had cansed the wreck of the confederate 
government. 

If this be so, then it may be inferred fairly, that when the Con- 
vention gave to Congress power " to lay and collect taxes, duties, 
imposts and excises," the Convention intended to set forth, as 
well, the limitations to the exercise of the power, to define the 
method of its exercise, and, finally, that, in these particulars, 
nothing was to be left for inference, conjecture or argument. 

Except for the presence of limiting and qualifying clauses in 
the Constitution, the phrase quoted gave to Congress power to 
levy taxes upon all the persons and property of the nation, and 
wherever resident, or situated, and with an authority equivalent 
to that which might be exercised by a State over the persons and 
property within its jurisdiction. 

Beyond this, and exclusive of the power of the States, the 
right to levy customs duties was vested exclusively in the general 
government. This concession by the States was not made with- 
out debate, nor without hesitation, especially by Rhode Island, 
but the concession was not procured through any compromise. 
It is suggested in the opinion of the Court that there were in- 
land States, and that those States, in consideration of the con- 
cession by the maritime States of the right to levy customs 
duties, agreed to a system of direct taxation upon the basis of 
population, and that it was foreseen that under that system a dis- 
proportionate burden would fall upon the inland States. The 
truth is that every one of the thirteen States was a maritime 
State ; all were engaged in commerce ; all alike, if not equally, 
were interested in the collection of customs duties by States, and 
they were alike, if not equally, interested in transferring the 
power to the national government. There was in the Conven- 
tion, at the end, a general agreement upon two points, namely : 
that there was manifest injustice in allowing the duties to pass 
into the treasury of the State in which the port of entry might 
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be situated ; and that conflicting tariff systems would be injurious 
to regular commerce, and to the growth of manufactures. • 

In the second clause of the tenth section of the first article of 
the Constitution, the words " imposts or duties " are limited to 
taxes on "imports or exports," and hence it is not within the 
competency of the States to levy " imposts or duties," except 
for the use of the treasury of the United States as is stipulated 
in the said clause. 

The taxes, known as "imposts" and "duties," having thus 
passed by the provisions of the Constitution from the States to 
the United States, all other taxes which the government can 
levy fall under the head of " taxes " or " excises." 

There is a large sense and a not uncommon usage, which 
give to the word "taxes" a definition whose scope includes 
duties, imposts and excises, but in the Constitution the word is 
so limited and controlled that "excises," as well as "duties" 
and "imposts," are not within the meaning of the word "taxes." 
In the extract from the Constitution, already quoted, "taxes" 
and "excises" are spoken of as distinct means of raising a 
revenue for the specified purposes of the government. 

By the third clause of section two, article one, " direct taxes" 
were to be apportioned among the several States, " according to 
their respective numbers ; " and by the fourth clause of section 
nine of the same article, it is declared that "no capitation, or 
other direct, tax shall be laid, unless in proportion to the census 
or enumeration herein before directed to be taken." 

Thus are these two provisions of the Constitution connected 
together and thus does it appear that the words " tax " and 
" taxes," and the phrase " no capitation, or other, direct tax," 
were designed by the framers of the Constitution to include only 
those " direct taxes " which were neither " excise levies" nor 
"duties," nor " imposts." 

Every tax upon a man or a thing is a direct tax, and in this large 
and every-day meaning of the phrase, it follows that capitation 
taxes, land taxes, excises, duties and imposts are one and all "direct 
taxes." No one, however, whether advocate or public writer, 
lias ever contended for this construction of the Constitution. 

Again, a land tax has always been classed as a "direct tax." 
The same statement is applicable to a capitation tax. Indeed, a 
capitation tax is declared in the Constitution to be a direct tax. It is 
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worthy of notice that in the fourth clause of section nine of article 
one., the word " tax " is used in the singular, — " no capitation, or 
other direct, tax shall be laid, unless in proportion to the census 
or enumeration herein before directed to be taken," thus giving a 
basis for the argument that two subjects, and two only, were 
marked for direct taxation, and brought within the scope of the 
third clause of section two of article one. 

These two taxes, by long usage and universal consent, are 
" direct " taxes, and they have no quality or peculiarity which 
justifies their classification under any other head. 

By a broad definition taxes on carriages, on watches, on 
incomes, on professions, on produce, as tobacco and cotton, 
the " imposts and duties " levied on goods imported, are, one and 
all, " direct taxes," but one and all they are naturally and prop- 
erly subject to other classifications. 

In every case thus enumerated, and in every other case that 
might be added to the enumeration, the tax acts will aim and 
must aim at the thing to be taxed and at the possessor of the 
thing to be taxed. Thus are they all " direct taxes "; but they 
are all something else, and they are all to be taxed under other 
classifications, or they must fall in with capitation and land taxes, 
and thus would the government be forced to rely upon customs 
duties and levies upon the States. 

Thus indirectly would the old Confederation be revived, and 
thus a government that had withstood the assaults of war might 
be disintegrated by processes of law in time of peace. 

Of all the objects of taxation an income taxis an "excise 
tax," practically, etymologically, and without a rival. As to all 
other objects of taxation, the "excise" can only be secured in 
form to be useful as public revenue, by a process of conversion ; 
while an income may be divided and the " excise," or the part 
cut out, can be used as revenue without change of fact or form. 

Further, if this analysis be accepted, it follows that the 
phrase " excise taxes," as used in the Constitution, must include 
every form of taxes which are not " imposts and duties" on the 
one side, or "direct taxes" on the other; and if the phrase 
"direct taxes" is held to include any tax other than a land tax 
and a capitation tax, then there will remain no subject of taxa- 
tion to which the phrase " excise tax" can be referred. 

To assume that any one of the proper objects of taxation 
VOL. clx. — no. 462. 38 
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which may be found between a capitation tax and a land tax on 
the one side, and " customs imposts and duties " on the other, was 
to be taxed in conformity to the third clause of section two, article 
one, is to assume that the authors of the Constitution were incap- 
able, not merely of framing a government, but of providing for 
its continued existence. Is it conceivable that taxes on incomes, 
on professional service, on carriages, on silver- ware and gold- ware, 
on cotton, on tobacco, can be levied upon the States in proportion 
to population and collection thereof be made ? 

And if not, can we assume that the men who made the Con- 
stitution anticipated that the experiment would ever be tried? 

And if the experiment was not to be tried, did they intend to 
limit taxation to lands, to heads, and to customs duties ? 

They made a contrary declaration when they gave to Con- 
gress unlimited power to levy taxes. The power remains. A 
reasonable way for its exercise must be found. 

Is it too much to say that this proposition is absurd, viz. : that 
a tax on a carriage and the owner of a carriage is an excise tax and 
may be assessed directly and personally, and that a tax upon the 
receiver of an income in money is a " direct tax," and can only be 
assessed upon -the States, and that without any inquiry as to the 
existence of persons in the enjoyment of incomes ? 

The last branch of this proposition was asserted by Mr. Ed- 
munds {Argument, pp. 16, 17), and he assumed that the first 
branch of the proposition was already the law of the land (p. 
12). 

The levy and collection of an income tax through the States, 
and upon the basis of population, would be an impossibility, on 
account of the manifest injustice of the proceeding. Mr. Ed- 
munds' proposition was, in substance, a declaration that the pos- 
sessors of incomes, however derived, and whatever the public 
exigencies, should be relieved of all liability to contribute to the 
public revenues. To say that an income tax of fifty million 
dollars may be assessed upon the States in proportion to popula- 
tion, is to declare, in effect, that it shall not be collected by any 
process ; inasmuch as no just man or equitable court could say 
that it ought to be paid. 

When Mr. Choate approached the conclusion of the argument, 
aimed at the existence of a power in Congress to levy an income 
tax, and not merely an argument against the constitutionality of 
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the statute of 1894, he shrank from a full indorsement of the po- 
sition that had been taken by his two associates. 

He qualified the claim, but the new position seemed to be 
equally at variance with the opinions of the Court in the Hylton 
case and the Springer case. He precipitated a theory upon the 
Court, which for a hundred years had lain dormant in the Con- 
stitution of the country, — a theory of which neither Marshall nor 
Story had had knowledge. That the theory, in its main feature, 
was accepted by the Court, is a marked tribute to Mr. Choate's 
quality as an advocate. 

"With the approval of his associates he thus states his new po- 
sition — a change of front in the face of the enemy. "Therefore, 
for the purposes of this argument, I shall assume what my ad- 
versaries claim. I shall assume that it may possibly be decided 
by this court, as it has so often been decided before, that all 
duties, all excises, all imposts, are shut out from the class of di- 
rect taxes by the necessary meaning and effect of the Constitu- 
tion, and that they are to be administered by the rule of uni- 
formity, as they ought to be in this law and are not. I shall 
claim, upon the other hand, that at any rate, so far as regards 
the direct, inevitable, necessary income, and outgrowth of real 
estate and personal estate, the tax is a direct tax levied upon 
the proper subject of a direct tax within the meaning of the 
Constitution, and is therefore invalid." (Argument, p. 11.) 

Thus leaving to the Court the general proposition " that all 
duties, all excises, all imposts fall under the rule of uniformity 
and not under the rule of apportionment among the States," he ex- 
cepts incomes which are " the outgrowth of real estate and per- 
sonal estate " from classification as " duties, excises, or imposts," 
and claims that they are direct taxes, and that they can only be 
levied upon the States and according to population. So much of 
this claim as relates to the outgrowth of real estate was accepted 
by the Court. 

In practice the distinction would seem to be this : A citizen 
who owns a carriage, or raises cotton or tobacco, or who follows 
a business that yields a profit, or pursues a profession from which 
some gains are derived, may be compelled personally to pay a tax 
on the thing owned, or on the article produced, or on the income 
earned, and upon the theory that these levies fall under the 
head of " excise taxes " ; while the rent of lands and houses and 
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stores, and the earnings of moneys invested in bonds, stocks and 
securities of every sort, can only be reached through the appor- 
tionment system, by which the new, frontier, and not yet wealthy 
State of Nebraska, as an example, would be assessed three times 
the amount that would be levied upon the State of Ehode Island, 
where wealth has been accumulating in families and in institu- 
tions for more than two and a half centuries. 

Again, as a system of taxation, as a practical scheme for rais- 
ing a revenue, who does not foresee that never, never in the 
centuries, will the poorer States consent to a levy of an income 
tax of fifty million, of ten million, of one million, in presence of 
the known truth that the tax was to be paid by States in which 
the incomes did not exist ? 

If it be true, as was asserted by Mr. Choate, that the States of 
Massachusetts, New York, New Jersey, and Pennsylvania will 
pay nine-tenths of the income tax under the statute of 1894, is 
it within the range of conjecture, or the sphere of any man's 
faith or hope, that the forty other States in the year 1895, or that 
the poorer States in any time future, destined always to be a 
majority, will consent to the levy of an income tax under the 
rule of apportionment ? And will any man, whether supporter 
or opponent of the income tax system, say that the poorer States 
ought to assume such a burden ? 

Nor is the case relieved by the suggestion, if the suggestion 
were well founded, that there was a compromise in the Conven- 
tion by which rents of lands and gains from personal property 
were to be counted as the incidents of land, and to be treated as 
land for the purposes of taxation. 

The nation is bound by the Constitution, and not by any- 
thing that was said or done in the Convention. The Constitution 
is silent. It furnishes no direct support to the theory that rents 
of land are distinguishable from other incomes. 

Nor is the theory supported by the Madison Papers. There 
was one compromise, and one only, touching the subject of tax- 
ation, and that compromise was incorporated in the Constitution. 
The slave States claimed that the slaves should be exempt from 
the capitation tax. The free States claimed that, as the slaves 
were producers, they should be subject to a capitation tax, as 
though they were free. At the end, the scheme of a capitation 
tax was connected with the basis of representation. The slaves were 
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divided into blocks of five, and for the purpose of assessing a 
capitation tax, and for the purpose of apportioning representa- 
tives among the States, each block of five was to be counted as 
three free persons. In this arrangement the taxation of land was 
not touched, nor considered, except that the population of the 
slave States was reduced in the proportion of two- fifths of the slave 
population. 

The modern suggestion that the rent of lands and the out- 
growth of personal property could only be taxed as real estate, 
was not made by anybody. Neither in the Madison Papers nor in 
the Federalist is there a hint that such a thought was enter- 
tained by anybody. 

The quotation by Mr. Choate (p. 18) of a remark made by 
Mr. Langdon, of New Hampshire, and reproduced in the opinion 
of the Court, had no application to any feature of the Constitu- 
tion that is involved in the present discussion. 

I do not find in the Madison Papers the remark of Mr. Lang- 
don, as quoted by Mr. Choate in these words : " It will be very 
hard upon New Hampshire, but we will submit to it for the pur- 
pose of carrying this Constitution through." 

The remark, as reported by Madison, reads thus (p. 1377) : 
"This would bear unreasonably hard upon New Hampshire, and 
he must be against it." It was this proposition that was to bear 
unreasonably hard upon New Hampshire, viz. : 

" Mr. Gerry moved to add to article seven, section three, the 
following clause : That from the first meeting of the Legislature 
of the United States until a census shall be taken, all moneys for 
supplying the public treasury by direct taxation shall be raised 
from the several States, according to the number of their repre- 
sentatives respectively in the first branch." 

As early as the 10th of June, 1787, three representatives in 
Congress had been assigned to New Hampshire, and that when 
that State was not represented in the Convention. 

A motion to reduce its representation to two members had 
failed. In the debate on the Gerry motion, Mr. Langdon said 
that he was not present " when New Hampshire was allowed 
three members. It was more than her share ; he did not wish 
for them." (Madison Papers, p. 1,381.) 

Mr. Langdon's protest was not against the scheme of taxation, 
nor can it be forced, properlv. into service in support of the claim 
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that he was engaged in drawing a distinction between incomes 
that are " the outgrowth of real estate and of personal estate," 
and other incomes, and agreeing, reluctantly, to a constitution in 
which the first mentioned were to be levied upon the States in 
the form of " direct taxes." In truth, he was protesting against 
the assignment to New Hampshire of three representatives in Con- 
gress, when, in his opinion, the State was entitled to two only, 
upon the basis of population ; and for the sufficient reason that 
the additional member added fifty per cent, to the tax that New 
Hampshire would be required to pay in case there should be a levy 
in advance of the census. This was the hardship that was to 
" bear unreasonably hard upon New Hampshire." 

Nothing was said in the Convention, of which any record re- 
mains, that touches in the slightest degree the issue raised by Mr. 
Choate ; and had there been pages of record in the line of 
his contention, his own words would contain a conclusive 
answer. 

" The mere talk of this man or that in the Convention, mere 
talk of this man or that upon the bench of any court, unless it was 
a solemn adjudication upon his oath of office and the decision of a 
case, is of very little weight." 

The Constitution is our only guide. That does not furnish 
any direct support to the new theory of taxation. Turning again 
to the practical side of this question, is it not apparent that the 
new theory works the exemption of all incomes derived from real 
estate and personal estate ? 

Mr. Choate admits as much when he attempts to show that 
there will remain adequate sources of revenue, as though a sug- 
gestion of that nature could have value in presence of the his- 
torical fact that within thirty-five years the resources of the coun- 
try were taxed to the uttermost, including a levy of five per cent., 
and an additional levy of five per cent, upon " the outgrowth of 
real estate and of personal estate," and of all other incomes as well. 
At the close of an enumeration of the sources of revenue that will 
remain to the general government after the abstraction for which 
he contends, Mr. Choate says : " It will leave to the federal govern- 
ment, to be applied by the rule of uniformity, all taxes on trans- 
portation of every kind, from the $100,000,000 railroad down to 
the cart of the licensed vendor." 

This, then, is the Constitution, of which four generations of 
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Americans have been boastful, and on which the leaders of thought 
in other lands have bestowed unmeasured encomiums ! 

The incomes derived from real estate and from personal es- 
tate are eliminated, practically, from the body of taxable prop- 
erty, and we are invited to accept in set-off, and as fall satisfaction, 
the reservation of other means of raising a revenue, including a 
transportation tax on all articles produced and on all articles con- 
sumed by the mass of the people, down to, and including also, 
the street vendors of peanuts and fruits. 

Not so thought Alexander Hamilton. In combating the 
notion that what was called internal taxation, including in- 
comes, should be reserved to the States, he said of the national 
government : " Its future necessities admit not of calculation or 
limitation ; and upon the principle more than once adverted to 
the power of making provision for them as they arise ought to be 
equally unconfined. I believe it may be regarded as a position, 
warranted by the history of mankind, that, in the usual progress 
of things, the necessities of a nation, in every stage of its exist- 
ence, will be found at least equal to its resources. ... As 
the duties of superintending the national defence, and of 
securing the public peace against foreign or domestic violence, 
involve a provision for casualties and dangers, to which no possi- 
ble limits can be assigned, the power of making that provision 
ought to know no other bounds than the exigencies of the natiou 
and the resources of the community." (Federalist, Nos. XXX. 
and XXXI.) 

The main point of the opinion remains to be considered. It 
being conceded that land is the subject of direct taxation, and 
that a land tax must be apportioned among the States upon the 
basis of population, it is decided that the income of land is an 
incident of land, and that a tax on the rent is a tax on the land, 
as the tax on the rent can only be paid from the land. The au- 
thority is a quotation from Lord Coke to the effect that a grant 
in due form of a perpetual right to the rent of land, works, in 
law, a conveyance of the land from which the rent is derived. 
" For what," says he, " is the land but the profits thereof ?" 

This rule of English law was allied to the system of entail, 
and it had its origin in that system probably. Of its soundness 
there is no question. It would not follow, however, even in 
Great Britain, that an income tax on rents would be treated as a 
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tax on land. However that may be, the rule should be other- 
wise in the United States. The common law of England ex- 
tends not beyond the definition of words and phrases known to 
that law. In many of the States, and with great probability of 
truth, it may be said that in all the States, the rent of land, 
when earned, is not distinguishable from other personal prop- 
erty. Upon the death of a landowner his land vests immediately 
in his heirs-at-law, but rents, earned and uncollected, pass to 
the executor or administrator. This general policy has its basis in 
sound reason, and, if it had been accepted, it would have disposed 
of the contention that for the purposes of taxation the rent of land 
is not distinguishable from the land itself. 

Holmes speaks of a rule of English law touching entailed es- 
tates, calls it " early law," and refers it to the times of the Seventh 
and Eighth Henrys, by which uncollected rents, earned in the 
lifetime of a tenant, passed with the estate to the new tenant. 
If such a system existed in this country the quotation from Lord 
Coke would give some support to the contention. 

In this summary view, rather than review, of the opinion of 
the Court, I have not been influenced by any partiality for the 
statute of 1894. There ought not to have been occasion for the 
passage of an income tax act, and it is not improbable that the 
law will fail, in part, if not altogether, and upon the ground that 
it is lacking in the quality of uniformity. 

The gravity of the decision is in the exemption of rents and 
incomes of real estate from taxation, except through the system 
of apportionment, which, in my opinion, has ceased to be a 
practical and practicable means of raising a revenue. 

If the immense incomes derived from real estate are exempt 
from taxation, there is no moral foundation for the levy of a tax 
upon professions or pursuits, or upon earnings or upon incomes 
other than rents. At the end it appears difficult to escape two 
conclusions — one of law and one of fact : 

First : The provision of the Constitution by which direct 
taxes are apportioned among the States upon the basis of popula- 
tion, is a dead provision, it having become inoperative by the 
extension of territory and by the unequal distribution of wealth, 
especially between the old States and the new. 

The levy in 1861 of a direct tax of twenty million dollars upon 
the States was a failure. It was paid by some of the States and 
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neglected by others. The experience under the Confederation 
was renewed, and after a quarter of a century the States that had 
paid the tax were reimbursed. 

It is not probable that the experiment can be again tried 
under circumstances more favorable. The power of the general 
government to levy taxes on, or by, or through the States, has 
been annihilated by events, and every attempt to transfer addi- 
tional subjects of taxation to the jurisdiction of that clause is, 
quoad hoc, an attempt to impair the means by which alone the 
continuing existence of the national government is made secure. 

Second: Inasmuch as the Constitution gives to Congress 
power " to levy and collect taxes, duties, imposts and excises," and 
inasmuch as the full and free exercise of that power is the chief, 
if not the only, means by which Congress can " pay the debts and 
provide for the common defence and general welfare of the 
United States," which is the injunction laid upon Congress, it fol- 
lows that the limiting clauses in the Constitution are to be con- 
strued strictly. Nothing is to be excepted out of the powers of 
Congress beyond what is expressly declared to be so excepted. 

Such, manifestly, was the rule of construction adopted by the 
Court in the case of Hylton, when, of the four members of the 
Court, two had been members of the Convention of 1787. 

George S. Boutwell. 



II.— THE SPIRIT OP THE TAX. 

BY PLAIN-SPEAKEB. 

The speeches of our law-makers while the present income tax 
was under discussion clearly demonstrate that hostility against cap- 
ital exercised a more direct influence in the imposition of the tax 
than the need of revenue. This is the difference between the pres- 
ent tax and that of war times, and constitutes the gravest objection 
against it. In short, the present income tax springs from the desire 
to make the wealthy uncomfortable in retaliation for the greater 
comforts they enjoy through their wealth. The action of the 
Supreme Court in excluding rents from taxation, therefore, gives a 
touch of opera bouffe to the situation. As a general rule, the 
wealthiest have a large portion of their fortunes in real estate. 
Following out the instinct that imposed this tax we might call 
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them the drones. Yet they are to pay nothing on their revenue 
from real estate, and are even privileged to have the expenses of 
its maintenance deducted from their taxable income. Thus 
the man who derives his sole income from a salary, or from a busi- 
ness — in effect, who depends on his energy and his thrift — is 
punished, the occupant of the easy chair is favored. 

But while the measure has miscarried in part, the law remains 
on our statute books, and the principle of class taxation stands. 

What will be the effect of the tax ? Can rents be brought 
within the scope of the tax by the Supreme Court in any rehearing ? 
Will the clause of the Constitution as to " direct " taxes be wiped 
out by constitutional amendment ? Will the tax continue in its 
present shape, or will it become a dead letter ? 

First, a word as to its most immediate effect. 

Now, people of moderate means will probably interpret the 
tax in a liberal spirit, giving the government the benefit of the 
doubt on the many doubtful points in the measure. They will 
naturally fear the expense of a suit, for their time is valuable to 
them and they will prefer to suffer injustice, as the amount in- 
volved is small. In the case of the very rich, however, and 
where the amount is excessive, it will pay to employ counsel, 
and in many instances the suits will be won. Hence the income 
tax falls most severely on those of moderate means. Besides, a 
conscientious person is placed at a disadvantage. He does not 
wish to evade, so the tax plays directly into the hands of the 
crafty. All these arguments have been urged before, and I need 
not repeat them further ; but a feeling of irritation will pervade 
all who pay this tax as they recognize that it was imposed upon 
them in spite, so to speak. 

" Many will make up for the tax," an acquaintance observed 
to me, "by curtailing their charities. They will go further," 
he added, "and find an excuse for reducing their charities even 
beyond the amount of the tax they have paid, for when class is 
arrayed against class the pleasure of giving vanishes." 

The spirit behind the splendid gifts that have so distinguished 
our wealthy citizens will be chilled, if not extinguished. Such 
public benefactions as our Astor libraries, our Roosevelt hospitals, 
our Lick observatories, our Stanford universities, will hardly be 
repeated, when during life a pistol is held at the head of the 
possessors of our large fortunes for being rich. 
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As regards the future of the tax, the likelihood of the Supreme 
Court's reversing its decision on rents in any rehearing is doubtful, 
I think, as long as the personnel of the court remains as it is at 
present. Nor would apportionment among the different States be 
acceptable to such poorer States as Colorado or the Dakotas, for in- 
stance. The effort will rather be to wipe out the " direct clause " 
in the Constitution by constitutional amendment. The success 
of this effort will largely depend, I think, upon economic condi- 
tions. 

If labor returns to its formerly prosperous condition, if wheat 
goes up and agricultural values rebound, the attempt will lose its 
principal incentive. Indeed, under these problematical circum- 
stances, and an excessive cost of collection, the income tax 
might be repealed, or even die a natural death. The question to 
be considered, therefore, is whether labor is likely to return to its 
previous condition. On carefully considering the situation, does 
it not seem that we are slowly but surely approximating the 
standard of values in older countries ? If this be the case, 
are not wages more likely to decline than to advance ? With 
increased facilities of transportation and closer communion with 
the world, an equalization in wages must ensue, to the enhance- 
ment of those in the less favored countries and the detriment of 
our own. In fact, has this decline not already begun ? The cry 
for cheap silver money, the unsettled condition of the labor mar- 
ket during the past few years, the strikes and the convulsive efforts 
of labor organizations to maintain their status, all prove it. 

These disturbances are but the cracklings of the ice after the 
waters beneath have begun to subside. We recognize the decline 
in well-being so far as our farmers are concerned, and fully appre- 
ciate that competition with India and South America has affected 
the value of their labor. In face of competition with Egypt 
our cotton has fallen to such a point that its growth at this 
day hardly pays the producer. Yet the irrigation works now in 
process of construction in Egypt will, I have heard, increase the 
yields of Egyptian cotton by fifty per cent. Must this not tend to 
lower still further the rate of wages in the cotton districts of the 
South, if cotton is to be raised there at all ? However unwelcome 
it be, we cannot close our eyes to the fact that the products of our 
soil are continually falling with the opening of new fields in dis- 
tant lands, with the introduction into them of superior methods 
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of farming and of improved agricultural machinery, and with 
decreasing rates of transportation. Roughly speaking, fifty per 
cent, of our population are engaged in agriculture. Can this 
proportion of our people suffer a diminution in the value of 
their labor without consequence to the rest ? No ! Wages gen- 
erally must follow the decline in agricultural values, not down to, 
but towards, the standard of wages in older countries. The greater 
demand for labor in the development of a new country and our 
ingenuity as a people will sustain us on a higher level than the 
others ; but the difference will not be so marked as it has been, 
and the trend must be downwards. With this decline will come 
increased severity in the struggle for existence. We will all have 
to work harder. Gold will no longer reward the careless seeker in 
nuggets, so to speak, but must be acquired by more careful pro- 
cesses of mining, as land must be farmed more inexpensively and 
laboriously to yield a return. I do not mean that the cream of 
our prosperity has been skimmed with our virgin soil, but we 
are nearer the milk and smaller profits in every branch of indus- 
try. There may be special cases where labor will approach its old 
rates and exceptional conditions that will still make wages high, 
but the halcyon days of high wages for the laborer have 
unfortunately passed, as have the halcyon days of eight per cent, 
investments for the capitalist. With this increased severity in 
the struggle for existence there comes enhanced hostility against 
the rich. Therefore, if the tax remains on our statute books, 
the incentive to secure the passage of a constitutional amend- 
ment removing the " direct clause " of the constitution, so as to 
permit of the taxing of rents, becomes intensified, and the attempt 
undoubtedly will have a certain show of reason. For if you once 
admit the principle that a class can be taxed, common fair- 
ness cannot exclude the class which derives its revenue from 
the source that is supposed to be the surest and easiest. 
Frankly, on reading the decision of the Supreme Court, I am 
uncertain whether inheritances, if in real estate, can be taxed 
now ; but if not, and the direct clause be wiped out, real estate 
inheritances ought certainly to be included. To change the con- 
stitution, however, is a very difficult matter. The samo result 
could be attained either by a change in the personnel of the 
court on a vacancy in that body, or by pressure on the present 
members. Sooner or later, the court must reflect the popular 
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will. The tax being then made uniform as regards rents, and its 
incongruities being removed, the question arises, will the rate re- 
main as it is before the growing hostility against the rich on the 
part of the poor ? On the contrary, will the rate not be increased? 
Inevitably, I think, it will. 

The well-to-do will no more be able to stay an increase than 
they have been to stay the imposition of the tax itself. They 
have already been separated from the rest of the community, the 
dividing line being at four thousand dollars. They have been 
constituted a class apart, especially chosen to bear the burdens 
of taxation. It is not in human nature for those who have noth- 
ing to resist the temptation of increasing the taxes of the well- 
to-do. This increase would probably be arrived at by the 
insertion of the progressive feature in the tax. You can resist 
socialism, anarchy, because these would affect the people at large, 
but a progressive tax on income and inheritance would fall im- 
mediately but on the few. You cannot declare that it is vision- 
ary — it is very actual and real — yet it can be made to go as far as 
the wildest socialists dream. Once admit the principle that a small 
portion of the community can be penned off for taxation without 
the rest — a portion that must necessarily be, if not unpopular, at 
least the subjects of envy on the part of the many — and their sacri- 
fice mnst follow. What Jew, what Catholic, what Protestant, would 
not recognize that his religion was on the edge of the precipice if 
he were marked off for taxation, however slight, because he be- 
longed to one of these denominations ? Being already separated 
into a class apart, the well-to-do will be so easy to reach, when 
the time comes to augment their burdens, that it will be impossi- 
ble not to increase their burdens. 

They will have a continually declining following to resist a 
progressive tax. They are in a more dangerous position than the 
Jew, if he were separated off for taxation, because they are so much 
fewer. The arguments that they will be able to urge in their own 
behalf will not be listened to. They are too subtle, too intang- 
ible, too distant. Looking about them, the mass of voters see 
so much wealth that has been acquired through peculation, 
through connivance of legislatures and through lobbying, 
through improper grants of franchises by boards of aldermen and 
municipalities, that already they lump all wealth in the same 
category. When, as I have tried to show, their own struggle for 
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existence will be keener, and they more clearly perceive that 
they hold the wealth of the wealthy in the hollow of their hands, 
they will be impelled by a species of religious fury to equalize the 
condition of men. 

You say, perhaps, my argument is the reverse of what one 
might have expected. Because labor promises to be less well re- 
munerated; therefore, relieve the wealthy of their loads. Though so 
much wealth has been piratically acquired, still fight the battle 
for the rich. Alas ! by destroying the rich you do not bene- 
fit the poor. Stated as a general proposition, we are aware 
that if you tax wealth unduly, it ceases to be productive. It 
hangs back, flies to other countries, and in the end reacts on 
labor by contracting its enterprises. This the experience of the 
world has shown us, but it requires many repetitions and occa- 
sionally a revolution to enforce the lesson. 

Feeling as I do, that wealth is the rock on which all national 
prosperity rests, I maintain that this is not a mere question of 
preserving the wealth of the wealthy ; it is a question of preserv- 
ing the Eepublic, now for the first time assailed as all other re- 
publics have been. For the taxing of the rich man is the 
peculiar temptation of democracies, and assaults upon him 
have before now proved the nail in the coffin of popular gov- 
ernment. What then is to be done ? Is the struggle hopeless ? 
No ; there is an opportunity to remove the tax from the statute 
book — an opportunity once missed that will probably never 
return. When the country at large begins to appreciate the effect, 
of the Supreme Court's decision on rents, there will be a tempo- 
rary fit of hostility against the tax. Its incongruities and ab- 
surdities will stand out in such bold relief that for the moment 
it may be successfully assailed. Let those who have fought it 
renew their effort against it and seize this favorable occasion for 
its repeal. For if it is continued on the statute book as it is at 
present, a change in the personnel of the Supreme Court may 
allow of a different decision on rents without the passage of any 
constitutional amendment : the popularity of the measure with 
the mass of people will be established and we shall have entered 
upon the attractive and easy road that infallibly leads to national 
destruction. 

Plain-Speaker. 



